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THE FEDERAL CONSTITUTION AND THE DEFECTS OF 
THE CONFEDERATION 

MAX FARRAND 
Yale University 

While it has frequently been stated that in framing the Constitution 
of the United States the federal convention of 1787 was engaged in a 
very practical piece of work, it never seems to have been realized how 
completely the members of that convention were dependent upon their 
own experience. With the Declaration of Independence the colonies 
organized themselves as States, framing and adopting constitutions. 
In the course of the Revolution, those States united under the Articles 
of Confederation. When this latter instrument of government proved 
to be inadequate, a fresh essay was made and our present Constitution 
was the result. That the Constitution was framed because of defects 
in the Articles of Confederation is universally accepted, but it does not 
seem to be recognized that experience had shown certain specific 
defects to exist, that the convention was called for the purpose of 
correcting those specific defects, and that the Constitution embodied in 
itself little more than the remedies for those defects. 1 

In order to appreciate this point of view, which it is believed is the 
true historical interpretation of the action of the federal convention in 
framing our Constitution, it is necessary to divest oneself of precon- 
ceived ideas and prejudices due to modern misinterpretation. First of 
all, it is quite misleading to judge the Articles of Confederation by pres- 
ent day standards of government. To do so results in condemning 

1 For example, George Tieknor Curtis misses the essential idea when he states that 
" it was an* entirely novel undertaking to form a complete system of government 
* * * to be created at once, * * * for the accomplishment of the great objects 
of human liberty and social progress. Their chief source of wisdom was necessarily 
to be found in seeking to avoid the errors which experience had shown to exist in the 
Articles of Confederation." (Winsor, Narrative and Critical History of America, 
vii, p. 237.) 
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that instrument as utterly unfit, unworkable, and even as "vicious" 
in principle. Nor is it sufficient to accept the apology of John Marshall 
that if the confederation really preserved the idea of union until the 
nation adopted a more efficient system, "this service alone entitles 
that instrument to the respectful recollection of the American people." 
To the men of the time the Articles of Confederation appeared in no 
such light. They might not be willing to concur in Jefferson's extrav- 
agant statement that a comparison of our government with the govern- 
ments of Europe " is like a comparison of heaven and hell. England, 
like the earth, may be allowed to take the intermediate station. 2 " 
But so conservative a person as Jay seemed to regard it as somewhat of 
a concession to admit that " our federal government has imperfections, 
which time and more experience will, I hope, effectually remedy." 3 
Even Washington, who of all men had suffered the most from the 
intolerable inefficiency of congress, had a good word to say for the 
confederation. 4 That form of government was an experiment, an 
attempt to solve the problem of a confederated republic, and while 
no one would have claimed that it was perfect, most men would have 
agreed with Jefferson that "with all the imperfections of our present 
government, it is without comparison the best existing or that ever 
did exist." 5 

The Annapolis trade convention of 1786 was directly responsible 
for the calling of the federal convention in the following year. In the 
report of the commissioners, dated September 14, 1786, it is stated : 
" That there are important defects in the System of the Federal Gov- 
ernment. * * * That the defects, upon a closer examination may be 
found greater and more numerous * * * is at least so far probable* * * 
as to merit a deliberate and candid discussion, in some mode, which 
will unite the Sentiments and Councils of all the States. In the choice 

2 Jefferson to Joseph Jones, August 14, 1787. P. L. Ford, Writings of Jefferson, 
iv, 437-439. 

3 Jay to Lord Lansdowne, April 16, 1786. H. P. Johnston, Correspondence and 
Public Papers of John Jay, iii, 188-190. 

Cf. Letter to Benjamin Vaughan, September 2, 1784. Ibid, iii, 131-132. 

' Letter to the Chevalier de La Luzerne, August 1, 1786. W. C. Ford, Writings 
of Washington, xi, 48-50. 

5 Letter to Edward Carrington, August 4, 1787. Ford, Writings of Jefferson, iv, 
423-425. 
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of the mode your Commissioners are of Opinion, that a Convention 
of Deputies from the different States, for the special and sole purpose 
of entering into this investigation and digesting a plan for supplying 
such defects as may be discovered to exist will be entitled to a prefer- 
ence." 6 

If such was the contemporary point of view, it is evident that the 
wording of the resolution of congress authorizing the convention in 
Philadelphia, which was employed in the credentials of the dele- 
gates of so many of the States, was no mere formal phraseology ; the 
federal convention was really called for the " express purpose of revis- 
ing the Articles of Confederation" and rendering them "adequate to 
the exigencies of government, and the preservation of the Union." 7 
It remains then to determine what these defects were " which experi- 
ence hath evinced, that there are * * * in the present confederation."* 

The situation was a critical one. In the reaction against the centrali- 
zation of British colonial administration, and with the belief in the 
efficacy of the new State constitutions, there was danger that all central 
government would be dissolved. Those who were concerned for the 
welfare of the United States and dreamed of a great future for the 
nation, were anxious to better the existing condition of affairs and 
so remove the danger of dissolution. The topic was frequently broached 
in correspondence between men in all sections of the country. Some 
of the letters of the better known characters have been preserved to 
us, and from these we can ascertain fairly accurately the state of public 
opinion at that time. 9 

6 Documentary History of the Constitution, i, p. 4. Also in Elliot, Debates, i, 118. 

' Documentary History, i, 8-46. Journal of the Federal Convention (edition of 1819), 
pp. 5-58. Elliot, Debates, i, pp. 120-139. 

8 Preamble to resolution of congress. 

8 In a recent "Memorial" to congress, Mr. Hannis Taylor has put forth rather 
extravagant claims in behalf of Pelatiah Webster as the " Architect of our Federal 
Constitution." While Mr. Taylor has rendered a great service in reprinting in 
accessible form Webster's Dissertation on the Political Union (1783), students of 
American history were not ignorant of that pamphlet. Although some of the 
ideas voiced by Webster were then printed for the first time, they were by no means 
original with him. Most of the ideas for which he could claim originality were of no 
apparent influence upon the members of the federal convention of 1787; nor is it 
surprising, as some of them were directly in opposition to the tendency of American 
institutions. 
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The earliest and most frequent complaint is that of the "lack of 
power" in congress. The phrase is rather indefinite, and many of those 
who used it were evidently not clear in their own minds exactly as to 
what they meant by it. The central government was impotent, and 
therefore it must be given power ; but some said that this meant ade- 
quate financial support, others that it was the right to use force, and 
others still that the individual States must be restrained from entrench- 
ing upon the rights of congress. Other early criticisms of the confedera- 
tion were similarly vague, and they might almost be termed desultory. 
But as time passed and interest increased, more careful thought was 
given to the subject, with a resultant increase in number and definite- 
ness of the defects noted. When the possibility of a convention for 
revising the Articles of Confederation grew into a probability and 
finally was definitely arranged for, those who were most interested 
made careful study of existing conditions, and the result of their 
investigations is really surprising. 

The following is a list of defects of the government under the Articles 
of Confederation, with remedies suggested, compiled from the writings 
of the members of the federal convention prior to the time of meeting 
in Philadelphia, namely, May 14, 1787 : 

DEFECTS OF THE CONFEDERATION AND REMEDIES SUGGESTED 

I. Individual States exercised too great power — 

1. in matters purely federal, e. g., commerce, finance, Indian affairs, compacts 
between States, and foreign relations. Due partly to limited field of con- 
gressional action, partly to confusion of State and federal powers, and 
partly to encroachment of States upon federal authority. 

2. in interstate relations — States trespassed upon one another's rights. 

A. The central government should be given the right and power of 

coercion, with a negative, or some check upon State legislation. 

II. Lack of power of central government — 

1. to enforce its demands. 

B. The central government should act directly upon the people with the 

power to compel obedience. 

2. in financial matters, 

a. to obtain an adequate revenue, and to preserve the credit of the United 
States and of the individual States. 
C. The central government should be vested with competent powers of 
direct and indirect taxation; and a more suitable method of distrib- 
uting the burden should be established. 
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6. to maintain a stable currency. 

D. Restrictions upon issues of paper money were necessary, and a uniform 

currency was desirable. 
c. to establish a national bank. 10 

3. to regulate trade and commerce. 

E. The central government should be vested with adequate powers over 

trade and commerce, both foreign and domestic. 

4. in foreign relations, — as shown by infractions of treaties, disregard of the law 

of nations, and the contempt inspired abroad. 

F. The central government should have complete sovereignty in foreign 

affairs. 

5. to define and punish piracy or felony on the high seas. 

6. to maintain an effective army and navy to protect against (a) internal dis- 

orders, and (6) external dangers. 

G. The militia should be under some central control; some better method 

of apportioning quotas of troops should be devised ; and the author- 
ity of the central government should be effective in time of peace 
as well as of war. 

7. to define and punish treason. 

8. to hold and govern western lands. 

9. to maintain an effective postal service. 

10. to make internal improvements. 

11. to pass laws requiring uniformity, on such subjects as naturalization, bank- 

ruptcy, education, inventions and copyright. 

12. to establish and exercise jurisdiction over a permanent seat of government. 
III. Defective organization: 

1. Combination of legislative, executive and judicial powers in one body. 

2. Lack of a separate executive. 

H. There should be a separate executive, which should be able to take the 
initiative, capable of action in foreign affairs, and with or without 
a council might have the right of veto and the power of appoint- 
ment. 

3. Lack of an organized federal judiciary. 

I. There should be an organized federal judiciary, which should have, in 
addition to that contemplated in the Articles of Confederation, 
jurisdiction in matters relating to foreigners or people of other 
States. 

4. Of Congress. 

a. Composition. 

J. There should be two houses, and a council of revision ; the people should 

be directly represented ; the number of members should be greater ; 

and the best men should be attracted. 

6. Unsatisfactory method of voting, — including obligations to voting by 

States, to requiring nine votes, and to confusion in some cases whether 

seven or nine votes were necessary. 

c. Sessions were indefinite, and too frequently shifted from place to place. 

10 It is interesting to notice that Jefferson and Madison mention this as a defect. 
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d. Attendance was voluntary; terms of office and compensation of members 
were unsatisfactory; and members were not prohibited from holding 
other offices. 

5. Lack of a guarantee to the individual States of their constitutions and laws. 

6. Inadequate provision for the establishment of new States and their admission 

into the Union. 
IV. Deficient instrument of government. 

1. Ineffective. 

K. The instrument of government should be ratified by the people, and 
should be superior to State constitutions. 

2. Difficulty of amendment. 

L. The instrument of government should be capable of amendment by 
less than the whole number of States. 
3. Obscurity of the text — rendering the meaning uncertain in many cases. 

An examination of this list of defects reveals two very obvious limita- 
tions. In the first place, there is no discrimination between the defects 
noted, with reference to their relative importance : Some defects were 
more serious than others, and must of necessity be remedied if the new 
government was to be effective; the correction of others was more or 
less optional. Some defects might be mentioned by a single writer, 
and but once in his whole correspondence ; others might be mentioned 
by nearly everyone, and not once, but many times. For the purpose 
of this argument, however, it is sufficient that a defect should have been 
known to any delegate in attendance at Philadelphia ; and the material 
has therefore been arranged solely with reference to simplicity and 
convenience. In the second place, it is quite possible that when such a. 
man as Madison, or Hamilton, should attempt to point out the defects, 
of the confederation, he would naturally include everything requisite 
to good government that was lacking in the Articles of Confederation. 
The objection is immediately disposed of by the simple fact that the 
list of defects here given is much more comprehensive than those which 
are noted by any one person. Even Madison's summary — prepared 
shortly before the convention met, after a careful study of all the con- 
federations known to history, and with a long experience in the con- 
gress of the confederation — only approximates it in completeness." 
Moreover, the omissions in the present list are very significant. 

It may be assumed, then, that this list roughly represents the sum 
total of the members' knowledge of the defects of the confederation 

11 Documentary History, iv, 126-165. 
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when the federal convention assembled in Philadelphia. As the con- 
vention was called for the purpose of rendering the Articles of Con- 
federation adequate to the exigencies of government, it is evident 
that the task which was set before the members was to remedy the 
defects included in this list. To show that the members themselves 
regarded this as their specific task, and to show how far they were 
successful in accomplishing their task, are the purposes of this article. 
That some members of the convention saw that it was impossible by 
any series of amendments, no matter how extensive, to render the 
Articles of Confederation adequate — that, in other words, a new instru- 
ment of government was necessary — is immaterial to the present dis- 
cussion. All that is asked is that it be recognized that a set of definite 
defects was known to the members of the convention at the time they 
met, and that it was the task of the convention to remedy those 
defects. 

The first days of the convention were occupied with the necessary 
details of organization. As soon as these were completed, Randolph 
"opened the main business" on May 29, by offering for the considera- 
tion of his fellow-members a series of resolutions which had been pre- 
pared by the delegates from Virginia, and is commonly known as the 
"Virginia Plan" or the "Randolph Resolutions." In introducing 
his subject, Randolph pointed out some of the main defects in the 
existing government, and stated that the resolutions he presented 
were intended to remedy those defects. 12 In the course of the debate 
that followed, member after member gave voice to the same idea. 
Pierce said that the " compact * * * heretofore formed is insufficient. 
We are now met to remedy its defects." 13 Sherman said that "the 
object of our convention is to amend these defects." 14 Wilson referred 
to the Articles of Confederation and added, "to correct its vices is 
the business of this convention." 15 Madison was the most competent 
of all to speak, and he expressed the same sentiment repeatedly : " It 
was incumbent on us * * * to frame a republican system * * * as 

12 Documentary History, iii, 13-16; Yates, Secret Proceedings (edition of 1821), p. 97; 
McHenry, in American Historical Review, xi, 596-598. 

13 Yates, Secret Proceedings, pp. 187-188. 

14 Ibid., p. 195. 

15 Documentary History iii, p. 91. 



THE FEDERAL CONSTITUTION 539 

will control all the evils which have been experienced." 16 Again, "We 
ought * * * to * * * be equally careful to supply the defects which 
our own experience had particularly pointed out." 17 And on June 30, 
" Experience shows that the confederation is radically defective, and 
we must in a new national government guard against those defects." 18 

The opposition, to the evident nationalizing tendency of the conven- 
tion evinced in the Virginia plan as modified in two weeks' sessions of 
the committee of the whole house, took definite shape in the presenta- 
tion of the New Jersey plan on June 15. It was claimed that the latter 
was more nearly in accord with the powers of the convention as ex- 
pressed in the resolution of congress and the credentials of the delegates. 19 
But Madison voiced the sentiments of the majority when " he stated the 
object of a proper plan to be two-fold. (1) to preserve the Union. (2) to 
provide a government that will remedy the evils felt by the States 
both in their united and individual capacities." He then proceeded to 
show that in these respects the New Jersey plan was unsatisfactory. 20 
On the conclusion of this speech — with seven States in the affirmative, 
three in the negative, and one divided — the convention declared 
itself in favor of the Virginia plan as modified. 21 

With the fundamental principles of a new constitution thus deter- 
mined, the convention proceeded to work out its details. Step by step, 
with compromises necessary at every point, but with ever increasing 
unanimity, a constitution was finally drafted which was perfectly 
satisfactory to no one, yet which was adopted by an overwhelming 
majority. As we trace this document through the various stages of its 
development, we observe that one by one the defects noted in our list 
were brought by various delegates before the convention, 22 until all 
had been under consideration. The question then arises as to how 
far these defects were provided for in the completed Constitution. 

16 Documentary History, iii, p. 74. 
"Ibid., iii, p. 216. 

18 Yates, p. 194 

19 See statements of 'Lansing and Paterson on June 16. {Documentary History, 
Yates, et al.) 

20 Documentary History, iii, 151-162. 

21 Ibid., 162. 

22 Note, for example, proposals of Madison, Gouverneur Morris, and Pinckney on 
August 18 and 20. 
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If we take our list of defects and remedies and go through it point by 
point, we notice: (1) the only "check upon State legislation" (A) is 
the provision in article vi that State constitutions or laws shall not 
interfere with the "supreme Law of the Land" — in other words, that 
the federal judiciary is substituted for congress as the organ to deter- 
mine the rightfulness of State legislation; (2) that no specific power 
is granted " to establish a national bank (II, 2c) ; nor (3) to make 
internal improvements (II, 10) ; nor (4) to legislate upon the subject 
of education (II, 11) ; and finally, that in place of a council of revision 
(J), the executive is given the right of veto subject to be overruled by a 
two-thirds vote of both houses of congress. With these few exceptions, 
every item in the list is accounted for. 

If we inquire, on the other hand, as to what was embodied in the 
Constitution that did not arise out of the effort to correct the specific 
defects noted, a still more surprising result is obtained. It must be 
remembered that the completed Constitution necessarily included 
many details that would not be mentioned in any enumeration of 
defects of the old government, and also that the compromises, which 
were found necessary at almost every stage of the convention's pro- 
ceedings, had in some cases produced unforeseen results. But bearing 
these two factors in mind, a careful examination of the Constitution 
and of the work of the federal convention shows that there is nothing 
in the completed document which did not arise from the effort to cor- 
rect the specific defects noted, with the single exception of the pro- 
vision regarding impeachment, 23 and this was such a natural result from 
the powerful executive which had been established, that it is hardly 
worthy of record. When once prescribed for the president, it was but 
a step to include the "Vice President and all civil Officers." This was 
as natural an action as it was in article i, section 9, to place limitations 
upon the extensive powers of congress in order to prevent abuse. 

It has long been recognized to how great an extent the framers of the 
Constitution were indebted to the constitutions of the individual States 
for the specific provisions of the federal instrument; 21 But that now 

23 Article ii, section 4. 

24 Note especially Alexander Johnston, The First Century of the Constitution, in 
the New Princeton Review, September, 1887, and J. H. Robinson, Original and 
Derived Features of the Constitution, in Annals of the American Academy, October, 
1890, i, 203-243. 
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takes on a deeper significance. Just as the resolving of the list of 
defects into its component parts shows that no one of the critics had 
gone outside of his own experience or observation, so the members of 
the federal convention were dependent upon their experience under the 
State constitutions 25 and the Articlesof Confederation. Again making 
due allowances for the compromises, it will be found that every single 
provision of the federal Constitution can be accounted for in American 
experience between 1776 and 1787. 26 However much the members of 
the convention may have prepared themselves by reading and study, 27 
and however learnedly they might discourse upon governments, ancient 
and modern, when it came to concrete action they relied solely upon 
what they themselves had seen and done. John Dickinson of Dela- 
ware expressed this very succinctly in the course of the debates, when 
he said: "Experience must be our only guide. Reason may mislead 
us." 28 

If, then, our federal Constitution was nothing but the application 
of experience to remedy a series of definite defects in the government 
under the Articles of Confederation, it must needs be that in the short 
space of time the confederation had existed experience would not and 
could not cover the whole range of governmental activities. Reference 
is not made here to contingencies impossible to foresee, such as the 
introduction of steam and electricity, with their attendant revolutions 
in trade and commerce presenting questions of sufficient scope and 
interest as apparently to require the intervention of the nation's power ; 
nor to such a condition as rendered advisable federal action in order 
to carry out the work of irrigation on a large scale ; but to such matters 

25 It may be worth while, incidentally, to call attention to the fact that the New 
York constitution of 1777 exercised a far greater influence than that of any other 
State. 

26 Madison in the Federalist (Nos. 40 and 45) stated: "The truth is, that the great 
principles of the Constitution proposed by the convention may be considered less 
as absolutely new, than as the expansion of principles which are found in the Articles 
of Confederation." * * * "If the new Constitution be examined with accuracy 
and candor, it will be found that the change which it proposes consists much less in 
the addition of New Powers to the Union, than in the invigoration of its Original 
Powers. 

27 See exchange of letters between Madison and Washington preceding the con- 
vention. 

28 Documentary History, iii, 519. 
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as it would seem inexplicable not to define in an instrument of govern- 
ment, if the attempt had been made to frame a logical and comprehen- 
sive constitution. 

The lack of power to establish a national bank was one of the weak- 
nesses charged against the government of the confederation, and one 
that was not specifically provided for in the new Constitution. Its 
importance had not yet been realized. Hamilton's genius, it is true, 
was able to wrest its concession from a reluctant congress, but it required 
the disastrous financial situation in the War of 1812 to awaken the 
nation to the necessity of some such institution. In the same way, it 
was the unexampled spread of population beyond the Alleghanies, 
and the consequent necessity of better means of transportation, that 
brought the opposition to acquiesce in a national system of internal 
improvements, which Washington had advocated long before the federal 
convention met. The embargo of 1807 29 and the protective tariff of 
1816 afford further illustrations of matters outside the experience of 
the confederation, and not having been expressly provided for in the 
new instrument raised many doubts as to their constitutionality. 
Gouverneur Morris foresaw the acquisition of Louisiana and Canada and 
embodied in the Constitution a guarded phrase which would permit of 
their retention as " provinces, and allow them no voice in our councils." 
"But," he continued, " candor obliges me to add my belief that, had it 
been more pointedly expressed, a strong opposition would have been 
made." 30 Whether or not the people of the United States in 1803 
would have accepted Morris's point of view and granted the power he 
had advocated in 1787, the incident shows the subterfuges to which a 
far-sighted member of the federal convention was forced to resort in 
order to provide for possible contingencies beyond the ken of his fellow 
delegates. 

Or again, take the great issue of States rights as exemplified in the 
concrete cases of nullification and secession. It probably would have 
been inexpedient to have forced these issues in 1787, when the fate 

29 Joseph Story: "I have ever considered the embargo a measure which went to 
the utmost limit of constructive power under the Constitution." (Story's Life of 
Story, i, 185; cited in Henry Adams, History of the United States, iv, 270-271.) 

30 See Farrand, Compromises of Constitution, American Historical Review, ix, 
482-484. 
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of any sort of a central government was doubtful. But these subjects 
were .probably not even seriously considered at that time ; they cer- 
tainly were not mentioned in the convention. Yet does any one 
imagine that if Madison, or Wilson, or Hamilton had been permitted 
to frame a logical or consistent instrument of government, a con- 
stitution would have resulted which would not have covered such 
contingencies? 

Our federal Constitution is not a logical piece of work. No docu- 
ment which originated by any such process as has been traced in this 
article could be logical or even consistent. The very unsatisfactory 
results that have come from the various attempts to make a so-called 
"analysis" of the document for classroom use are an indication of 
this. From the very nature of its construction the Constitution defies 
analysis upon a logical basis. It is somewhat nearer the truth to 
speak of the Constitution as "a bundle of compromises." But that is 
only a half-truth, and leaves much to be explained. Our Constitution 
was a practical piece of work for very practical purposes. It arose from 
the necessity of existing conditions. It was designed to meet certain 
specific needs, and when those were provided for, the work was com- 
pleted. John Quincy Adams well described it when he said that the 
Constitution "had been extorted from the grinding necessity of a 
reluctant nation." 31 

The framers of the Constitution were determined that the new instru- 
ment of government should be effective. It was accordingly provided 
that it should be the "supreme Law of the Land," that is, enforceable 
by the courts ; in this enforcement, the government was to be backed 
by the power of armed might ; and the federal Constitution was to be 
superior to the State constitutions, with all officers " both of the United 
States and of the several States * * * bound by Oath * * * to sup- 
port this Constitution." 32 This determination finds, perhaps, its best 
expression in the modification of the preamble in the last days of 
the convention's sessions. Up to that time the various drafts had 
read, "We the people of the States of New Hampshire, Massachusetts, 
Rhode Island," etc. But the committee on style changed this and the 

31 Cited by Nicholas Murray Butler in Johns Hopkins University Studies, Fifth 
Series, p. 258. 

a McLaughlin, Confederation and Constitution, chap. 15. 
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convention approved the change, so that it declares : — " We the people 
of the United States * * * do ordain and establish this Constitution." 33 
Not a treaty, nor an agreement between sovereign states, but a law 
enacted by the highest of all law-making bodies — the people. 

In the preface to the Frame of Government of Pensilvania, in 1682, 
William Penn quaintly said : — " Governments, like clocks, go from the 
motion men give them ; and as governments are made and moved by 
men, so by them they are ruined too. Wherefore governments rather 
depend upon men than men upon governments." 34 However radical 
the differences between the Articles of Confederation and the federal 
Constitution, however sweeping the provisions of the later document 
and however carefully they might be worded, the most potent factor 
in rendering the new instrument of government effective was the 
changed attitude of the American people. In place of opposition or 
distrust, we find welcome and support for the new government. And 
this, too, was the result of experience — the experience of a few years 
of poor government, amounting practically to misgovernment, under 
the Articles of Confederation. 



33 Documentary History, iii, 444, 458, 720. 

34 Poore, B. P., Federal and State Constitutions (2d ed.), ii, 1519. 



